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DISCLAIMER
IN BRIEF includes claim prevention information that helps you to minimize the likelihood of being sued 
for legal malpractice. The material presented does not establish, report, or create the standard of care for 
attorneys. The articles do not represent a complete analysis of the topics presented, and readers should 
conduct their own appropriate research.

Issue 109

To the surprise of many estate planning 
practitioners, Congress allowed the federal 
estate tax to expire on January 1, 2010, and 
to remain expired for deaths in 2010.  In the 
waning days of the 111th Congress, however, 
Congress enacted and the President signed into 
law the Tax Relief, Unemployment Insurance 
Reauthorization, and Job Creation Act of 2010,  
P.L. 111-312 (the “2010 Tax Act”). For trust 
and estate practitioners, the 2010 Tax Act in-
cluded several pleasant surprises.  

Deaths in 2010
For deaths in 2010, the personal represen-

tative of the decedent’s estate may choose be-
tween the law as it existed on January 1, 2010 
(unlimited federal estate tax exemption and 
modified carry-over income tax basis rules), 
or the law that will apply to deaths in 2011 and 
2012 (a $5 million federal estate tax exemp-
tion and date-of-death income tax basis, i.e., 
the so-called “fresh-start” income tax basis 
that applied to deaths prior to 2010).  

The selection of the income tax basis re-
gime can be important since the property will 
pass to the beneficiaries with that basis for in-
come tax purposes (other than as adjusted for 
events occurring while the property is held by 
the estate). That income tax basis will provide 
the starting point for calculating gain or loss 
for income tax purposes on a sale of the prop-
erty by the estate or the beneficiaries. Under 
the fresh-start regime, qualifying assets in the 
decedent’s gross estate receive a new income 
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tax basis equal to the value of the property as 
of the date of the decedent’s death.  

Alternatively, if the personal representa-
tive elects the unlimited federal estate tax 
exemption, the estate is required to apply the 
modified carry-over basis provisions in deter-
mining the new income tax basis of the dece-
dent’s property in the hands of the estate or 
beneficiaries.  The modified carry-over basis 
provisions result in the basis being the lesser 
of (1) the decedent’s basis in the property or 
(2) the fair market value of the property on the 
date of the decedent’s death.  The income tax 
basis determined in this way is then subject 
to a further adjustment if the personal repre-
sentative elects to increase the basis by up to 
$1.3 million (with an additional $3 million 
adjustment for property passing to a surviv-
ing spouse), but only up to the property’s fair 
market value. These elective basis adjust-
ments cannot be made to property described 
in Internal Revenue Code (IRC) section 691 
(income in respect of a decedent), nor to 
property included in the decedent’s estate by  
(a) a general power of appointment possessed 
by the decedent or (b) IRC Section 2044 (cer-
tain property in a marital trust created by a 
predeceasing spouse). Thus, the modified 
carry-over basis provisions are a hybrid be-
tween a straight carry-over basis regime and a 
straight fresh-start basis regime.    

The estate must affirmatively elect to be 
subject to the unlimited exemption (and mod-
ified carry-over basis rules) at the time and in 
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the manner to be announced by the IRS.  If the $5 million 
exemption applies (by making no affirmative election), 
the federal estate tax rate on estates that exceed the ex-
emption is 35%, compared with the 45% rate applicable 
to estates of decedents who died in 2009.  

Deaths in 2011 and 2012
For deaths in 2011 and 2012, the 2010 Tax Act  

(1) reunifies the federal gift and estate tax exemptions at 
$5 million; (2) establishes the tax rate at 35% on amounts 
in excess of the unified exemption;  and (3) restores the 
fresh-start basis rules as they applied to deaths in 2009.  
Any portion of the gift tax exemption used prior to 2011 
“eats into” the $5 million exemption available under the 
2010 Tax Act.  

The 2010 Tax Act also includes a “portability” provi-
sion, which permits the surviving spouse of a decedent 
who dies after 2010 to include the unused exemption of 
his or her deceased spouse on the surviving spouse’s fed-
eral estate tax return.  Only the unused estate tax exemp-
tion of the surviving spouse’s last deceased spouse can be 
used.  In other words, a surviving spouse who remarries 
more than once cannot “bank” the unused exemptions of 
his or her predeceasing spouses.

Beyond 2012
An unfortunate element of the 2010 Tax Act is a De-

cember 31, 2012, sunset date for the changes to the feder-
al estate and gift tax provisions.  Unless further modified 
or extended by Congress, after December 31, 2012, the 
federal estate and gift tax exemption returns to $1 mil-
lion, the tax rate increases to a maximum marginal rate 
of 55%, and the portability of a prior deceased spouse’s 
unused exemption is lost.

With these operating rules in place (at least through 
2012), keep in mind the following general observations 
and recommendations:

● The federal estate tax return due date for de-
cedents who died between January 1, 2010, and  
December 16, 2010 (inclusive), is extended to nine 
months after the effective date of the 2010 Tax Act – 
September 17, 2011.  The federal estate tax return due 
date for decedents who died after December 16, 2010, 
is nine months after the date of death, which is the 
statutory due date under IRC Section 6075(a). 

● The 2010 Tax Act permits a qualified disclaimer
to be made on or before September 17, 2011, for an inter-
est in property passing due to a decedent’s death between 

January 1, 2010, and December 16, 2010 (inclusive). A 
qualified disclaimer is an irrevocable and unqualified re-
fusal by a person to accept an interest in property. The 
disclaimer must meet the requirements of IRC Section 
2518 and can often be a very useful postmortem tool to 
minimize estate taxes. 

● For estates of decedents dying after 2010, porta-
bility of the decedent’s unused exemption is available 
to a surviving spouse only if a federal estate tax return 
was timely filed in the predeceasing spouse’s estate, 
even if no return would otherwise be required. Thus, 
the attorney should explain to a surviving spouse the 
possible benefit of filing an estate tax return when a 
return would not otherwise be required. The attorney 
should then let the surviving spouse decide whether 
the potential benefits of future use of the decedent’s 
remaining exemption outweigh the cost and addition-
al complexity of completing the return. 

● Unless the law is changed, the unused (por-
table) exemption otherwise available to a surviving 
spouse from his or her predeceased spouse expires on  
December 31, 2012.

● The Oregon inheritance tax filing requirements are 
not affected by the 2010 Tax Act. An Oregon inheritance 
tax return is due for Oregon resident decedents with as-
sets exceeding $1 million in value as of the date of death.   
Oregon’s inheritance tax marginal rates on estates exceed-
ing $1 million in value range from 6% on smaller estates to 
16% on larger estates, and Oregon applies the fresh-start  
income tax basis rules.  

● In view of the potentially unlimited federal estate 
tax exemption applicable for 2010 deaths and the large 
exemption available for deaths after 2010, attorneys 
should carefully review estate plans of existing clients for 
dispositive provisions defined in terms of the “maximum 
amount that can pass free of federal estate tax” or similar 
language.  For example, many plans have been drafted 
to leave to a testamentary trust (often called a “credit-
shelter trust” or sometimes a “family trust”) the maxi-
mum amount that can pass free of federal estate tax on the 
first death.  This plan, which may have been appropriate 
for a couple when the federal estate tax exemption was 
$600,000, may not make as much sense with a $5 million 
exemption.  

● In advising fiduciaries, attorneys should be mindful
 of potential conflicts of interest concerning different  
classes of beneficiaries. For example, assume that 
Spouse #1  died several years ago, and, under the will of  
Spouse #1, assets are set aside in a “marital trust” for  
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the lifetime benefit of Spouse #2, with the remainder 
going to the children of Spouse #1 on the death of 
Spouse #2. When Spouse #2 dies in 2010, choosing to 
submit the estate of Spouse #2 to estate tax to obtain a 
fresh-start income tax basis may not seem like a good 
decision to the beneficiaries of the marital trust estab-
lished on the death of Spouse #1. In most such cases, the 
marital trust assets are responsible for the incremental 
estate taxes owing because of the inclusion of those as-
sets in the estate of Spouse #2. On the other hand, if the 
estate elects to be in the regime with modified carry-
over basis and no estate tax, the marital trust assets will 
not be allowed a basis adjustment because the trust is  
IRC Section 2044 property. 

● Remember that the starting point for the modified 
carry-over basis regime is the fair market value of the 
property, if that is less than the income tax basis the dece-
dent had in the property.  Thus, an income tax basis step-
down is a real possibility under either regime, especially 
in a climate in which stock or real estate values are de-
pressed at the time of the decedent’s death.  

Estate and tax planning for defined or specific segments 
of time seems to be the “new normal” for tax practitioners.  
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